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New Regulations Stand
to Increase Abuse of
H-2B Forest Workers:

The Alliance and Others

Sue

By CARL WILMSEN

O n January 18, 2009 , the outgoing Bush

administration put into effect new regula-
tions governing the H -2B temporary worker
program. On that same day, the Alliance of
Forest Workers and Harvesters, together
with Comité de Apoyo a los Trabajadores
Agricolas, Pineros y Campesinos Unidos del
Noroeste, and Salvador Martinez Barrera,
sued the Departments of Labor and Home-
land Security to stop implementation.

Abuse of workers is rife in the H -2B pro-
gram, and the new regulations only in-
crease the chances for worker exploitation.

The Obama administration will likely take

a more enlightened stance towards work-
ers. But an incoming president cannot arbi-
trarily change the policies effected by the
previous administration. Our lawsuit pre-
sents the Obama administration with a
reason to review not only the new regula-
tions but the entire broken and abusive
guestworker program. Our ultimate goal is
system reform.

Temporary worker programs: in-
creasing demand

Currently, two programs exist to bring for-
eign, temporary workers into the United
States to perform unskilled labor: the H2  -A
program for agricultural workers and the H
-2B program for non -agricultural workers.
While the H -2A program offers significant
legal protections to workers, the H -2B does
not. Despite this difference, abuse of work-
ers is rampant under both programs.

(Continued on page 4)
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Dear Friends,

Little did | know a year ago that
today | would be writing to you as
the new executive director of the
Alliance of Forest Workers and
Harvesters. | had been serving on the
board since 2004, and had come to real-
ize that the work of the Alliance is
where my heart is. Who else works on
the ground with workers and harvest-
ers to improve their lives and liveli-
hoods while simultaneously working to
realize an environmental ethic in stew-
arding the land? The years | spent in
graduate school, consulting in sustain-
able agriculture, and directing a fellow-
ship program in community forestry all
had elements of this work. But some-
how, the Alliance brings social justice
and environmental sustainability to-
gether in a way that makes a lot of
sense to me. | thi
about the people and the land. Our
members, board and staff work the
land as workers and/or non -timber for-
est product harvesters. We are a di-
verse group: workers and harvesters
face different issues and hence have
different concerns. Also, nationality,
immigration status, ethnicity, gender,
age, and so on, kindle different per-
spectives. Yet, there are two common
threads that hold us all together: a love
of the land and a determination to
achieve fairness and democracy in all
aspects of life. No matter what path we
have followed, the work of the Alliance
brings us together around these funda-
mentals.

n k

As | rotated from the board onto the
staff, and our former director, Denise
Smith, rotated from the staff onto the
board, our first task was to assess
where the Alliance is and where it
should go over the next several years.
To do this, the board, staff, advisor,
and an active member held a strategic
planning meeting at the end of March.
Our work revealed that, thanks to the
tireless efforts of Denise Smith and our
office manager, Pat Andrews, the Alli-
ance has accomplished much over the
past 6 years. We have helped effect
changes in Forest Service policies and
practices with regard to harvesting
Matsutake mushrooms; educated policy
makers and agency officials about

working conditions on public lands;
organized workers to assist them in
educating themselves about their
rights; built a baseline archive of
worker and harvester perspectives on
the issues they face; assisted in training
workers in best ecosystem restoration
practices; and supported communities
in their forest stewardship efforts.

Looking to the future we realized
that our most important work is with
you 0 the workers and harvesters.
Without you, we are nothing. Therefore,
meeting and learning together with
you, and jointly addressing concerns
will remain a major activity. ~ We also
refocused our work into three ma-
jor projects . Through the Just Forest
Project we are working to develop fair
employment standards in ecosystem
restoration as well as new standards
and protocols for increasing the respon-
siveness of the Forest Service and Bu-
reau of Land Management to protecting
wor k er s 6The GregrmJobs in
the Woods Project  is about applying
fair employment standards and best
ecosystem restoration practices through
increasing worker skills. Inthe  Har-
vester Issues project area we are
continuing our collaboration with har-
vesters and the Forest Service on pro-
tecting the Matsutake mushroom re-
source, and assisting harvesters with
their issues regarding access to land,
health concerns, and protection of forest
resources. This issue of United Forest
Voice provides updates of progress in
these projects, as well as additional
useful information.

It is a great pleasure to be starting
my new role in the Alliance with a solid
record of accomplishments to build
upon, and exciting, hew project work to
tackle moving ahead. | look forward to
meeting and working with a great
many of you. - Carl Wilmsen

Special Thanks to:

The Ford Foundation, the National
Forest Foundation, Common Counsefi
the Victor and Lorraine Honig Fund,
Baldwin, Blomstrom, Wilkinson &
Associates, and the many individual
donors who supported our work dur-
ing the past year.

The Mission of the AFWH is

to promote forest steward-

ship that is respectful of all

workers and harvesters and
the land.

al
SUPPORTTHE ALLIANCE

Please consider making a tax-
deductible donation to the
Alliance.

Contact Us:

The Alliance of Forest Workers &
Harvesters

P.O. Box 6722

Albany, CA , 94706

Ph. 1-866-850-1110

or 510-525-4053
alliancefwh@sbcglobal.net

Visit our website:

www.alliancefwh.com

Pledge to our Humboldt
Area Foundation account :

www.hafoundation.org/donations
and specify that your gift is for
The Alliance of Forest Workers
and Harvesters Fund.

Thank you.
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AFWH Staff

California

Carl Wilmsen

Executive Director

P.O. Box 6722

Albany, CA 94706

(510) 525-4053
alliancefwh@sbcglobal.net
alliancefwh.com

Pat Andrews

Office Manager
Eureka, CA

Oregon

Cece Headley

Oregon Programs

1204 Sunnyside

Eugene, OR 97404
alliancefwh@sbcglobal.net

Board of Directors
Marko Bey
President

Forest Worker
Ashland, OR

Luna Latimer Lake

Vice President/Secretary
Forest Worker

Orleans, CA

Cece Headley
Treasurer

Forest Worker/Harvester
Eugene, OR

Kenneth Baldwin
Professional Forester
Douglas City, CA

Santiago Calzada
Forest Worker
Medford, OR

Wayne Fitzpatrick
Forest Worker
Cave Junction, OR

Pam Tau Lee

Labor & Occupational
Health Specialist
Berkeley, CA

Denise Smith
Forest Worker/Harvester
Willow Creek, CA

Board Aadvisor
Kimberly Rodrigues
Cooperative Extension
Service Director

Front row: Enrique Santos, Pam Tau Lee, Luna Lake, Denise Smith, Renee Stauffer, Wayne Fitzpatrick. Back row: Marko Bey, Cece
Headley, Carl Wilmsen, Laurence Headley, Pat Andrews, Kim Rodrigues Not pictured: Kenneth Baldwin, Santiago Calzada

New Board Members
Santiago Calzada

has been a forest worker since 1973. He has had various forest jobs planting trees,

thinning, piling brush, fire protection, all phases of restoration and generally all phases of forest work.
Born in Apozol, Zacatecas, Mexico, he now lives in Medford, Oregon. He is the proud father of five chil-
dren and grandfather to four. He has a lifelong history of helping people. He has been an active mem-
ber of the Alliance for four years, participating in a forest worker forum in Eugene, Oregon, as well as
representing the Alliance at Week in Washington meeting with officials and presenting forest worker

views from his unique perspective.

Denise Smith

served as the Executive Director of Alliance of Forest Workers and Harvesters from

2003 until April 2009. During her tenure she focused on outreach and organizing with multicultural
forest workers and harvesters, education of labor laws and worker rights, environmental sustainability
and monitoring, supporting social and economic justice for the people on the ground in the woods. Un-

der Deniseds |l eader shi

P,

the organization

the everyday realities of forest workers and harvesters. She gained the respect and admiration of our
membership, constituency of workers and harvesters and other grassroots folks and organizations.
From Latino contract forest workers, to SE Asian and other race mushroom harvesters, to Native
American NTFP cultural harvesters, Denise is recognized as someone who is always accessible, willing

and able to address their needs and concerns.

Time for Comprehensive
Immigration Reform

BY CARL WILMSEN

THE | MMIGRATION AND CUSTOMS EN-

FORCEMENT (ICE) RAID ON THE AGRIPROC-
ESSORS MEAT PACKING PLANT IN POST-
VILLE , |OWA, HAS BEEN DESCRIBED AS OONE
OF THE LEAST -JUST IMMIGRATION  OPERA-

knowingly use the ID of another person to be
charged with identity theft, 20 former Agriproces-
sors workers have obtained visas to work in the
U.S. legally, and the Obama administration has
directed ICE to focus its attention on employers
who hire undocumented workers rather than on
the workers themselves. While these develop-
ments are steps in the right direction, they cry out
for the need to fix the
system.

The carefully planned and coordinated ICE
raid in Postville on May 12 of last year re-
sulted in the arrest of nearly 400 workers.

Davis, CA TIONS IN U.S. HISTORY . & Yetj three important  Rather than charging these undocumented work-
developments in the aftermath of the raid show ers, who were mostly Guatemalans and Mexicans
the conflicted state of U.S. immigration policy: the but a few were Ukrainians and Israelis as well,

U.S. Supreme Court ruled that a person must (continued on page 8)
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The Alliance Sues...

(continued from page 1)

The Alliance of Forest Workers
and Harvesters asserts that for-
estry work requires high skill

levels in ecosystem restoration
and silvicultural techniques, and
that therefore the importation of
low -skilled, foreign, temporary
workers is inappropriate in for-
estry. But currently, forest work falls
under the provisions of the H -2B pro-
gram. Historically, forest workers have
made up about 7 percent of total annual
H-2B admissions to the U.S., and the
majority of these have worked as tree
planters in the Southeast.

However, there is reason to believe that
the number of H -2B workers in forestry
is growing in the Pacific Northwest.  Out
of the 233 forest labor contractors in
Oregon, only 5 were certified to em-

ploy H -2B workers between 1996 and
2004. They hired a total of 309 H -2B
workers.! By contrast, in 2008, 15
contractors were certified. They re-
quested 700 H -2B visas.2 While the
number of visas requested does not
necessarily correspond with the

number of workers actually hired,

these figures represent significant
increases in the number of contrac-

tors requesting H  -2B visas and the
number of visas they are requesting

Under both the H -2A and H -2B pro-
grams employers must apply to the De-
partment of Labor (DOL) for visas to
bring in foreign workers. But first they
must demonstrate that they tried to re-
cruit U.S. workers, none are available
and that importing workers will not ad-
versely affect the wages and working
conditions of U.S. workers. While there

are no limitations on the number of H -2A

workers entering the United States, the
H-2B program was capped at 66,000
workers per year. But in 2005 the law
was modified so that workers returning
from previous years
this count. Thus, in 2008, 104,618
workers were admitted to the U.S.

on H -2B visas.3

Virtual Captives
As recent publications have documented,
H-2A and H -2B workers are routinely
abused.t They are

placed in substandard housing, subjected
to verbal abuse, expected to meet impos-
sible work targets, transported in unsafe

vehicles and denied health care for work -

related injuries. In addition, once work-
ers arrive at their job sites in this coun-
try, their employers often confiscate their
identity papers (passports, social security
cards) so they cannot leave before the
end of the contract period. This mistreat-
ment exists because the H -2A and H -2B
programs create an imbalance of power
that overwhelmingly favors employers.

H-2A and H -2B workers may work only
for the employer who originally applied
for their visa. If workers experience
abuse, their options are strictly limited.
Many workers take out high interest
loans (sometimes thousands of dollars)
and sign over the deeds to their houses
or cars to cover their travel fees to the
U.S. And while U.S. law obligates em-
ployers to repay visa and travel costs to
assure that
minimum wage, in practice this is sel-
dom done.

Deeply in debt, with limited le-
gal protections, tied to one em-
ployer, and lacking access to the
documents that allow them to be
in the United States, H
2B workers are virtually held
captive by labor recruiters and
employers.

Illusory Recruitment of U.S.
Workers, Discrimination of For-

eign Workers

The abuse of workers is no accident. The
guestworker system is intended to pro-
vide employers with the cheapest, most
compliant labor force they can find. But,
to find this labor force, employers must
get around hiring capable, willing U.S.
workers dwh i c h
gPployets are requited tg plvedise |

a job 120 days in advance of its start
date. They must circulate a job order in
the area of employment and place two
local newspaper advertisements. Ads
must run for 10 days. Most U.S.

workers, especially low -income
workers, need jobs right away. They
candt wait 120 day

¢ h &R bnfily tPatthoseWho deﬁ"s%é;tﬁe ,

wor ker so

-2Aand H -

i s gurentlyh ar

ads will even apply.

Employers also discriminate on the basis
of age, nationality, gender and race.
Some wondt hire
40. Some pay different wages to workers
depending on what country they are
from. At least one labor recruiter system-

atically placed women in H -2B jobs while

placing men in H -2A jobs because H-2B
workers get lower pay and fewer bene-
fits. In addition, the incidence of sexual
harassment of women workers is very
high.

Driving Down Wages

Employers must pay the prevailing wage
rate to their H -2B workers, but the sys-
tem for determining prevailing wages is
deeply flawed: the DOL allows the em-
ployer to establish the prevailing

wage . Common sense suggests that em-

ployers will try to come up with the low-
est prevailing wage possible. Yet, work-
er@ &n ordarfizétions
them, have no way to challenge the wage
information employers provide the DOL.

Even if the DOL finds an employer pay-
ing below the true prevailing wage, its
actions would not help the worker. In
such cases the DOL revokes the H -2B
visa or prohibits the employer from get-
ting H -2B visas again. It does not raise
the workerds
From the outset, damage is done to the
domesticate labor market. As soon as an
employer pays H -2B workers less than
the prevailing wage, domestic wages are
driven down and working conditions are
degraded.

Employers drive down pay in other ways
as well. They deduct housing, transporta-
tion and equi pment
checks. Although they are legally re-
quired to make up the difference between
dhe prevailing wage and piece work
(getting paid by the number of trees
planted, for example), they rarely do.

Little Government Enforcement

§1at 5'd90[:ate O? low

wage ofr

The rights of H -2A and H -2B workers
can be enforced in two ways: through
government action (primarily by the

DeL) @ threugtsldwauitd filedby priw o 1 K .

vate attorneys, federally funded legal
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services (H-2A only), or non -profit or-

attempt to recruit U.S. workers and pay

their estimates are accurate. The regula-

ganizations. Government enforcement of  prevailing wages. Enforcement comes in tions do not define o0eno
labor protections for all American work- the form of audits after the fact. 6 making it difficult to
ers has decreased since the 1970s, and _ accuracy of estimates. For example, em-
the DOL has been ineffective in enforcing 2: Changed Definition of Full ployers are not required to include their
the rights of H -2A and H -2B workers. Time o
Officials claim not to know where H -2B year-round employees who perform the
workers are actually working (so they A chronic problem for guestworkers is same wqu or work thgt requm_es the
donét know where to H1@t they gire goggiventhe full npnﬁbgrp e ¢ Same skill level. If an industry is already
tions), and claim that prior to 2009, the of weeks of work specified in their con- dominated by H -2B workers, employers
law did not give them any enforcement tracts and earn less than they are prom- are not required to find comparable jobs
authority over the H -2B program. ised. The new regulations threaten to of U.S. workers and use those wages in-
compound this problem further. The stead.
It is therefore up to the workers definition of full time work has now .
themselves to changed Action Needed
enforce their ) from 40  Giventhatthe use of H  -2B workers
rights. But few Know your rights: t030 or inforestry is not likely to end in the
are informed of For information about you r rights regarding more near future  fi indeed, it appears to be
their rights, ; increasing f we feel that there are
and even if they wages, dedqctlons from you paycheck_, safety hours 9 .
are, they face and sanitation on the job, and other rights, per week WO Very important actions that
blacklisting by call the Department o fandlsa b 8eul ke takgy } Ge Dgparinent
employers and Hour Division at 1-866-4USWAGE (1866-487-  |further ~ ©f Labor should suspend implemen-
retaliation 9243), or visit www.wagehour.dol.gov .  |weak-  fationofthe January 18,2009, H ~ -2B
against them- ened by regulations, and 2) the H -2B worker
selves or their loosen- program should be substantially re-
(ke logal 2. ngthe  1omet
tion. Moreover, H  -2B workers are requirement that employers provide a We want an H -2B worker program that
ineligible for federally funded legal certain number of hours. is truly reserved for emergency situa-
services. 3. Definition of Job Contractor tions, when an employer has exhausted
and Employer & The new regulations all genuine efforts. to recruit U..S. work-
Making a Bad System define job contractor in a way that allows <> and that provides protections for
. workers who are brought to the United
Worse labor brokers 10 applyforH -2Bvisasas o oo 16 work. It is our wish to return to
The Bush administr aerrﬂplloygrsnh'l(:)hlg enar?les emplgyers 0 the old system until the Obama admini-
. claim they have no responsibility for .
regulations fu[ther degrade . . workers since they were not the ones stration _and congress have had a chan_ce
workerds condition Svho actﬁalllytaﬁblféthchj@)L forH -2B Fo examine and reform the program. This
the DOL claims to now have the is the goal of our lawsu

enforcement authority it lacked
before, the new regulations pro-

vide no new protections for

workers, and weaken the pro-
gramds provisions
least some minimum level of job
guality. Her eds
1. New Application Process o}

The new regulations remove state over-
sight. Formerly, state workforce agen-
cies approved applications after the em-
ployer proved it tried to recruit U.S.
workers and will pay the prevailing

wage. Under the new regulations, a cen-
tralized office in Chicago approves appli-
cations as long as employers promises to

workers. Job contractors are notorious
for fraudulently obtaining H -2B visas
and mistreating those workers.

4. Changed Definition of Tempo-
rary & The new regulations allow em-
bi&drs tobrhGitH 2B WBrkerR fbr up
to three years on a one -time -only basis.
@ hig makes fewer temporary jobs eligible
for H2 -B workers, crowds out employers
with more seasonal needs and displaces
U.S. workers from longer term jobs.

5. Vague Criteria for Accepting
/Rejecting Employer Wage Data o}
Under the new regulations, employers
are only required
formationd about
mining the prevailing wage to show that

t 0 4vR ifon?

1 Sarathy, Brinda, and Vanessa Casanova. 2008.
Guest workers or unauthorized immigrants? The
case of forest workers in the United States. Policy
Science41:95-114.

2 Foreign Labor Certification Data Center Online
Wage Library. 2008. Case Disclosure Data: H2B .
[cited May 12 2009]. Available from
http://www_flcdatacenter.com/CaseH2B.aspx.

3 U.S. Department of Homeland Security. 2008.
Yearbook of Immigration Statistics . [cited May 15
2009]. Available from
http://www.dhs.gov/ximgtn/statistics/publications/Yr
BkO8NI.shtm.
4 Bauer, Mary. 2007. Close to Slavery: Guestworker
Programs in the United States. Montgomery, AL:
Southern Poverty Law Center; Knudson, Tom, and
Hector Amezcua. 2005. The Pineros: Men of the
Pines. The Sacraglento Bee, November 13:15. Avail-
Vi e oOenough 1n

ffo
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Update: Forest Service Proposed Rule on
Special Forest Products

BY JENNIFER KALT

On December 29, 2008, the U.S.
Forest Service enacted a new
national rule! that would require
permits and, in some circum-
stances, charge fees for Ameri-
can Indians and Alaska Natives

to gather traditional plant mate-
rials for basketweaving, medici-
nal, ceremonial, and subsistence
fooduses. Ter med a 0 Mi
|l ationd6 of the outgo
tion, the rule has been delayed indefi-
nitely by the Obama Administration "to
allow the F.S. to properly respond to the
comments and to consider any potential
changes to the rule.
will also include a thorough legal review
before a decision is announced. Interfer-
ing with the freedom to gather tradi-

tional plants on public lands threatens
American Indian cultural traditions.
Currently, permits or fees are not re-

quired for personal use of plant materials
other than firewood or live trees.

Unfortunately, the Forest Service

failed to properly consult with tribal
governments on the Dec. 29 rule,

and many tribes were not even noti-

fied of the rule until after it was
published. The Obama Administra-
tionds handl i ngerapfo- t
posal is an indication of what we

hope to be a new era regarding

tribal sovereignty and respect for
traditional practices that are essen-

tial to perpetuating Native Ameri-

can culture.

The rule is intended to regulate commer-
cial and non -commercial harvest of such
plant materials as berries, roots, mush-
rooms, moss, and foliage, and to generate
income for local National Forests to man-
age these resources. The rule directs
each Forest Supervisor or Ranger to set
specific amounts requiring permits
and/or fees for each plant species, with
permits required until those levels are
determined.

While the California Indian Basket-
weavers Association (CIBA) sup-

ports better regulation of commer-

cial harvesting, we object to the
component of the new rule which

would require permits and impose

fees for personal use, including tra-
ditional use by American Indians

dn

and Alaska Natives.  As written on Dec.
29, the rule provides waivers for tribes
with treaty reserved gathering rights,
despite the fact that few tribes have such
treaties. There are no tribes with ratified
treaties in California. The new rule
would override local agreements,
including MOUs between tribes and

the Forest Service, and the Region 5
Interagency Traditional Gathering

Policy 2 in California. These local
agreements would have to be rewritten
tp %oway wﬁhet pew naFionaI rule,
Aeshjte the fact fhat grers song - 5 -
port for these local agreements from
tribal members and agency staff.

The Bureau of Land Management, an
agency of the Department of Interior, is
got appsidering feyigion fo fhe statewide;
Traditional Gathering Policy for lands in
California, and remains a steadfast sup-
porter of traditional gathering and man-
agement in partnership with tribes, tra-
ditional practitioners, CIBA, and the
California Indian Forest and Fire Man-
agement Council.

CIBA is calling for a careful review of the
rule for consistency with existing laws
and policies, an analysis of its potential
effects on traditional practices, and pro-
visions for local approaches to reduce
adverse effects to Tribes throughout the
United States that do not have treaties
with reserved gathering rights.

i s Bush

The rule is in conflict with nu-
merous laws and policies. The
American Indian Religious Freedom Act
of 1978 and the Religious Freedom Res-
toration Act of 1993 protect the cultural
and spiritual practices of all Native peo-
ple, including members of non -federally
recognized tribes. The 2008 Farm Bill
(Section 8100) states that its purposes

are to ensure access to National Forest
System land by Indians and Indian

tribes for traditional and cultural pur-
poses, and to provide forest products,
without consideration, to  Indian tribes
for traditional and cultural purposes.
Environmental Justice ( Executive Order
12898) requires the federal government
to prevent disproportionate adverse im-
pacts of its actions on low -income and
minority groups, such as charging fees to
gather plants for traditional uses.

Many Native people live in remote rural
areas, and their livelihoods depend on
the use of traditional plants for subsis-
tence. The Indian Tribal Justice Support
Actst ates that the
trust responsibility to tribes includes the
protection of the sovereignty of each
tribal government. Executive Order
13007 of 1996 directs federal land man-
agers to accommodate access to and cere-
monial use of Indian sacred sites by In-
dian religious practitioners.

At the National Congress of the Ameri-
can Indian meeting in Washington D.C.

in March, USDA Secretary Tom Vilsack
expressed strong support for exempting
Native Americans from permits and fees
for traditional gathering, as is supported
under the American Indian Religious
Freedom Act of 1978 and the Religious
Freedom Restoration Act of 1993. How-
ever, one option reportedly under consid-
eration is to exempt federally -recognized
tribes from requirements for permits and
fees. This would mean that the gathering
activities of members of non -federally -
recognized tribes would be regulated by
the Forest Service under the new system.
CI BAds position is
should not be required for tradi-

tional gathering for basketweaving,
medicinal, ceremonial, or subsis-

tence food uses. (continued on next page)

EXPRESS YOUR VIEWS :
Ken Kessler

U. S. Forest Service, Office of Tribal Rela-
tions, (202) 205 -4972
kenkessler@fs.fed.us

Dawn Charging
Director Office of Native American Programs,

U.S. Department of Agriculture, 1400 Inde-
pendence Ave., S.W. , Washington, DC 20250
dawn.charging@usda.gov

USDA Forest Service

FM, Director

201 14th Street, SW, Mailstop 1103
Washington, DC 20024
wospecialproducts@fs.fed.us
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